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終 わ り に
は じ め に
2010年 3 月アメリカにおいて，医療保険改革法 (Patient Protection and
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1) Public L. No. 111-148, 124 Sta. 119 (2010).
2) U. S. Department of Commerce. Economics and Statistics Administration, Income,




















































1935年の社会保障法 (Social Security Act) 制定以来，アメリカは社会保
障・社会福祉政策を確実に整備拡大しており，独特の仕方でアメリカ型の
福祉国家を形成してきた3)。アメリカ型福祉国家について概ね指摘される



























See Lawrence A. Frolik & Richard L. Kaplan, Elder Law in a Nutshell (5th ed.) (West,
Thomson Reuters, 2010).
4) Esping-Andersen G, THE THREEWORLD OF WELFARE CAPITALISM, at 144-161 (Oxford ,1990)
（岡沢憲芙・宮本太郎監訳『福祉資本主義の三つの世界 : 比較福祉国家の理論と動態』ミ
ネルヴァ書房，2001年）。
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7) 佐藤・前掲注( 3 )20-56頁，菊池・前掲注( 3 )74-147頁（特に139-147頁）。


































11) See supra notes 2.
12) id.
13) 渋谷・前掲注( 9 ) 8頁，同・前掲( 5 )127-138頁。
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15) 渋谷・前掲注( 9 ) 8頁，同・前掲( 5 )127-138頁。
16) アメリカにおいて包括的な医療保険制度が実現されてこなかった理由については，その
他にも多くの分析が行われている。See PAUL STAR, THE LOGIC OF HEALTH CARE REFORM
(New York Penguin Books, 1982) ; idem, REMEDY AND REACTION : THE PECULIAR AMERICAN
STRUGGLEOVER HEALTH CARE REFORM (NewHaven, ConnYaleUniv. Press Books, 2011) at 8. ;
Nicholas Laham, WHY THE UNITED STATES LACKS A NATIONAL HEALTH INSURANCE PROGRAM
(Greenwood Press, 1993) ; VICTOR R. FUCHS, THE HEALTH ECONOMY, (Cambridge,
MassachusettsHarv. Univ. Press, 1986)（江見康一/田中滋/二木立訳『保険医療の経済学』
（勁草書房，1995年）） ; SEYMOUR MARTIN LIPSET & GARY WOLFE MARKS, IT DIDN’T HAPPEN
HERE :WHY SOCIALISM FAILED IN THE UNITED STATES at 284-294 (New YorkW.W. Northon &
Co inc 2000).
17) アメリカ医療保険制度の歴史については，See Paul Star, THE SOCIAL TRANSFORMATION OF
AMERICAN MEDICINE : THE RISE OF A SOVEREIGN PROFESSION AND THE MAKING OF A VAST
INDUSTRY, at 235-419(Basic Books,1982) ; idem, Remedy and Reaction at 27-193 ; LAWRENCE R.
JACOBS & THEDA SKOCPOL, HEALTH CARE REFORM AND AMERICAN POLITICS : WHAT EVERYONE
NEEDS TO KNOW at 1-5 (New York Oxford University Press, 2010) ; STUART ALTMAN & DAVID
SHACTMAN, POWER, POLITICS, AND UNIVERSAL HEALTH CARE : THE INSIDE STORY OF A CENTRY-
LONG BATTLE at 203-241 (Amherst, New York Prometheus Books 2011) ; 天野・前掲注(10)















































































者退職所得法 (Employee Retirement Income SecurityAct of 1974 (Act of Sep. 2, 1974, Pub.











旬報 No.2497（2012年 6 月 1 日）13頁，天野・前掲注(10)65-68頁参照。
21) U. S. Department of Commerce. Economics and Statistics Administration, Income,
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22) Centers forMedicare andMedicaid Services, NationalHealth ExpenditureData, National
Health Expenditures : Selected Calendar Years 1960-2012, (http://www.cms.gov/Research-
Statistics-Data-and-Systems/Statistics-Trends-and-Reports/NationalHealthExpendData/
Downloads/tables.pdf).
23) The EmergencyMedical Treatment and Active Labor Act, 42 U.S.C. §1395. メディケア
に参加している病院は緊急治療科の設置を義務付けられるため，事実上ほとんどの病院が
緊急治療を行うことになる。42 U. S. C. §1395dd (e) (2) ,§1395cc, See Lauren A. Dame,
The EmergencyMedicalTreatment and Active labor Act :The Anomalous Right toHealth
Care, 8 HEALTH MATRIX 3, 3 (1998).
24) 2009年の病院医療費に占める未回収医療費の割合は6. 1％ American Hospital
Association, Trend Affecting Hospitals and Health Systems 2011, Chapter 4, Slide 7.
25) 2010年の時点で，緊急治療室に運ばれた患者は約 1億2984万人おり，そのうち無保険者
はおよそ16.1％の約2090万に上っていた。National Hospital Ambulatory Medical Care
Survey : 2010 Emergency Department Summary, Tables 6 ; See. Dept. of Health and Human
Service. National Center for Health Statistics, Health, United States 2010 : With Special
Feature on Death and Dying (Washington, D.C. : GPO, 2011), at 282. Table 79.



















27) 医療保険制度改革の概要については，See Dept. of Health and Human Services (http:
//www. healthcare. gov) ; JOHN E. MCDONOUGH, INSIDE NATINAL HEALTH REFORM at 101-
(Berkeley, University of California Press, 2011) ; David Nather, The New Health Care
System : Evreything You Need to Know(New York, Thomas Dunne Books, 2010). 詳細につ
いては，See The Henry J.Kaiser family Foundation, Summary of New Health Reform Law,
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28) 42U.S.C.§§300gg-3, 300gg (a) (2011).
29) Id. §300gg (a) (A) (2011).
30) Id. §300gg-11 (2011).
31) Id. §300gg-14 (2011).




























33) 26 U.S.C.§5000A (a) (2011).
34) Id. §5000A (d) (2) ; Id. §5000A (3) ; Id. §5000A, (4) ; Id. §5000A (e) (2011).
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36) See Brief for America’s Health Insurance Plans as Amicus Curiae in Support of Neither
Party at 3, Virginia ex rel. Cuccinelli v. Sebelius, 659 F.3d253 (4th Cir. 2011) (Nos. 11-1057,11-
1058), petition for cert. ﬁled, 80 U.S.L.W. 3221 (U.S. Sept. 30, 2011) (No. 11-420).
37) Id. §5000A (g) (2011).


































40) 26 U.S.C.§36B (2011).
41) 42 U.S.C.§1396a (2011).
42) Id. §13966 (2011).













































































































































































































































































61) H.R. Con. Res. , 110th Cong.1840-1841 (Mar.21 2010).




























65) ANDREW KOPPELMAN : THE TOUGH LACK CONSTITUTION AND THE ASSAULT ON HEALTH CARE






















(tough luck libertarianism) の理論家たらしめているとコペルマンは述べ
る72)。リバタリアニズムとは，一般的に人身の自由や思想の自由などの
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67) JOHN RAWLS, A THEORY OF JUSTICE, at 17-22 (Oxford University Press 1972) ; idem, JUSTICE
AS FAIRNESS : A RESTATEMENT, at 14-18 (Erin Kelly ed., Belknap Press 2001).
68) Id. JUSTICE AS FAIRNESS at 80-132.
69) Id. 135-137, 157-161 ; See supra note 51 theory of justice.
70) Id. 174.
71) Id. 168-176.





























74) See ROBERT NOZICK, ANARCHY, STATE, AND UTOPIA, at 161-164, 167-174 (New York, Basic
Books, Inc., 1974).
75) Id. at 26-53.
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83) Jedediah Purdy & Neil S. Siegel, The Liberty of Free Riders : The Minimum Coverage
Provision, Mill’s “Harm Principle,” and American Social Morality, 38 American J.L. &
Medicine n.2 & 3 at 374 (2010).
84) JOHN STUART MILL, ON LIBERTY (Paul Necri & Kathy Casey ed., Dover Publication 2002)
(1859).





























86) Id. at 376.
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89) Id. at 386.
90) Id. at 388 ; See Brief Amici Curiae of the Am. Hospital Ass’n et al. in Support of
Defendant-Appellant and Reversal at Virginia ex rel. Cuccinelli v. Sebelius, 659 F.33d 253











































立命館法学 2014 年 4 号（356号)
36 ( )1156
92) Stuart M. Butler, Assuring Affordable Health Care for All Americans, Heritage
Foundation (Oct.1 1898) (http://www.heritage.org/research/lecture/assuring-affordable-
health-care-for-all-americans).
93) Mark V. Pauly, Patricia Damon, Paul Feldstein, & John Hoff, 10 Health Affairs 5 (1991)
(http://content.healthaffairs.org/content/10/1/5.full.pdf).
94) Robert E Mofﬁt, Personal Freedom, Responsibility, and Mandates, 13 Health Affairs 101
(1991) (http://content.healthaffairs.org/content/13/2/101.full.pdf).












の義務付け (individual mandate)｣ 案の導入とその背景――」アドミニストレーション第





















96) Supra note 16 Star, Remedy and Reaction at 170.
97) See supra note 16 STAR, REMEDY AND REACTION at 211-220a ; supra note 27 MCDONOUGH at
82-88 ; supra note 17 ALTMAN& SHACTMAN at 278-284. ; 山岸・前掲注(10)183-185頁，天野・
前掲注(10)オバマの医療改革215-219頁参照。
98) Randy E. Barnett,“Health Care : Is,‘Mandatory Insurance’Unconstitutional?,”Politico
Arena, last modiﬁed September 18 2009, (http://www.cato.org/publications/commentary/
healthcare-is-mandatory-insurance-unconstitutional).
99) MCCULLAGH, Is Mandatory Health Insurance Constitutional?, CBS NEWS September
21, 2009, 10: 56 pm. (http: //www. cbsnews. com/news/is-mandatory-health-insurance-
constitutional/).
100) Randy Barnett, Nathaniel Stewart&Todd F. Gaziano,Why the PersonalMandate to Buy
Health Insurance Is Unprecedented and Unconstitutional, The Heritage Foundation
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101) Id.
102) See Avik Roy, The Tortuous History of Conservatives and the Individual Mandate,
Forbes Pharma Information and Healthcare News, February 7. 2012, (http://www.forbes.
com/sites/theapothecary/2012/02/07/the-tortuous-conservative-history-of-the-individual-
mandate/) ; Bradley Latino, The Individual Mandate, a Brief History̶ Part I Conservative
Origins, Health Reform Watch Analysis fand Commentary from Seton Hall Law School’s
Center for Health & Pharmaceutical Law & Policy February 14, 2011 (http: //www.
healthreformwatch. com/2011/02/14/the-individual-mandate-a-brief-history-part-i-conser-
vative-origins/) ; idem, The Individual Mandate, a Brief History̶ Part II, The Republican
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104) 山岸・前掲注(10)266-268頁。山岸は，「最高裁をめぐる争いには，いわば「場外乱闘」
のようなものもあった。それは特定の最高裁判事がオバマ改革についての審議に参加でき
るかどうかをめぐる議論である。このような議論が出てくるのも，オバマ改革が如何に重
要な者であるのか，そしてアメリカの最高裁という機関が如何に政治化されているのかを
物語っている」と述べる。
105) 尾形健『福祉国家と憲法構造』（有斐閣，2011年）144-170頁参照。
